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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TINSUKIA

G. R. CASE No. 429 of 2011

U/S 379/411 of IPC 

State of Assam

Versus

Sri Bibeka Phukan

………………….Accused

Present: Zafreena Begum, AJS

Judicial Magistrate First Class, Tinsukia

For the prosecution:

Smti Reshmi Singh

                  …………….  Additional Public Prosecutor for the State

For the defence: 

    Sri Shyam Pareek

                      ………………..  Advocates for the accused

Evidence recorded on: 20.04.2016, 07.10.2016, 22.12.2016,

01.06.2017

Argument heard on: 22.02.2018

Judgment delivered on: 12.03.2018
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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The  prosecution  case  in  brief  as  stated  in  the  FIR  is  that  on

09.04.2011 at about 8.30 PM while the complainant Sri Tankeswar

Konwar OIL Security Duliajan  along with his another security staf

were  executing  night  patrolling  in  one  Sumo  vehicle  bearing

registration  No.  AS-06-AC-0797  at  Tamulikhat  area  and  while  he

reached near the “Jirani Chara” situated by the side of the road and

he saw one another vehicle coming from Tamuli Khat side. Then he

stopped the vehicle and while he affixed the light of the torch to the

inside of the vehicle then three persons who were inside the vehicle

tried to fled away but he along with the help of his security staf

caught  them  along  with  the  Sumo  vehicle  loaded  with  total  36

pieces of iron pipes of OIL (Oil India Ltd.). The said vehicle is one

Sumo vehicle bearing Reg. No. ML-10-A-0137, colour - passion red.

The inside seats of the said vehicle except the first seat were not

found and at that space the stolen OIL pipes were loaded. Those Oil

pipes were stolen from near the well No. 351 of Tamulikhat area. The

complainant  caught  them  red  handed  along  with  the  stolen  cut

pieces of OIL pipes and loaded in the said Sumo vehicle. Hence the

case. 

INVESTIGATION

2. On the basis of aforesaid FIR, police registered a case on 10.04.2011

against the accused as Bordubi  PS Case No. 24/2011 under section

379/411 of Indian Penal Code (Herein after referred to as IPC). Police

investigated the case and on completion of investigation submitted

charge-sheet against the accused person under section 379/411 IPC.

APPEARANCE OF THE ACCUSED PERSON

3. On appearance of the accused Sri Bibeka Phukan in Court, copies of

relevant  documents  u/s  173  Cr.P.C  were  furnished  to  him  in

compliance with section 207 of Cr.P.C.
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CHARGES AGAINST ACCUSED PERSON

4. Considering the relevant documents and hearing both the parties a

prima  facie  case  was  found  against  the  accused  under  section

379/411 of IPC. The accused person pleaded not guilty and claimed

to be tried when charges of ofences under those sections are duly

read over and explained to him.

WITNESS EXAMINED AND DOCUMENTS EXHIBITED 

5. Prosecution side adduced evidence of seven witnesses and exhibited

two documentary evidence. 

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C

6. At the close of the prosecution evidence, examination of the accused

person  U/S  313  Cr.P.C.  has  been  done  with  regard  to  the

incriminating circumstances appeared against him in the prosecution

evidence. Defence side has adduced no evidence and plea of the

defence is of total denial. 

ARGUMENT

7. I  have  heard  the  arguments  of  the  Learned  Additional  Public

Prosecutor  representing  the  State  and  Learned  Defense  Counsel

representing  the  accused  person.  After  perusing  the  records,

considering the materials produced and hearing the arguments of

the  learned counsels  for  both  the  sides,  the  following  points  are

taken as points for determination.

POINTS FOR DETERMINATION:

(i) Whether the accused person on 09.04.2011 at about 8.30 PM

committed theft of 36 pieces of OIL pipe from Tamulikhat near

well  No.  351 and thereby committed an ofence punishable

under Section 379 IPC?

(ii) Whether  the  accused  on  the  same  day,  time  dishonestly

received 36 pieces of OIL pipes which were stolen property
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belonging  to  OIL  Duliajan,  proving  the  same  to  be  stolen

property  and  thereby committed  an  ofence  punishable  u/s

411 IPC?

DISCUSSION, DECISION AND REASONS THEREOF:

8. P.W. 1 Sri Tonkeswar Konwar who is the informant of this case stated

in  his  examination  that  he  knows  the  accused  person  as  he

apprehended  them.  He  stated  that  the  incident  took  place  on

07.04.2011 at about 8.30 PM at night in the Langkashi area, when

he along with home guard party while on patrolling duty noticed a

Sumo at Tamulikhat Gaon and on checking the same recovered 36

pieces  of  iron  pipe  in  it  measuring  approximately  4  to  5  feet  in

length  and  4”  in  diameter.   He  further  stated  that  then  they

apprehended the three persons present in the vehicle and handed

over them to the Langkashi Out Post along with the vehicle and the

recovered articles.  Thereafter, he filed the ejahar. He identified Ext.

1  the  ejahar  and  Ext.1(1)  is  his  signature.  He  stated  that  police

seized the recovered articles along with vehicle in his presence. He

identified Ext.2 the seizure list and Ext.2(1) his signature as witness. 

9. In his cross examination PW1 stated that he stated before the police

during investigation that the vehicle belong to Bibeka Phukan and he

did not see the accused person prior to the incident.  He stated that

it cannot be said with certainty that the pipe recovered belongs to

the  OIL  Company  and  also  he  cannot  say  whether  the  pipes

recovered can be purchased from the market. He stated that the OIL

Company also sells such pipes as scrap and persons purchasing the

same can use it for his own purpose. He further stated that on the

day of incident he did not get any report as to theft of pipe from the

OIL  authority  and  he  apprehended  the  accused  persons  only  on

suspicion.  He also stated that he cannot say with certainty that the

recovered articles were stolen because the same pipe may be found

in the market. He stated that he did not write Ext.1 and he signed

the Ext.1 after reading it. He stated that his signature on Ext.1 is in

Assamese language and that on Ext.2 is in English language. 
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10. PW2 Sri  Biren  Gohain  stated  in  his  examination  in  chief  that  he

knows the informant but he does not know the accused person. He

stated that on 07.04.2011 he was on night duty at Nagajan camp

where he heard that on that day the security party on duty in the

evening  shift  apprehended  three  persons  along  with  a  Sumo  at

Tamulikhat Tiniali with iron pipes and handed over them to the police

along with the articles and vehicle.  He stated that he was called by

the I.C., Langkashi Out Post and was recorded his statement about

the incident. 

11. In his cross examination PW2 stated that he does not have personal

knowledge about the incident and he was not present at the place of

occurrence at the time of incident. He did not stated before police

that he had apprehended the vehicle. 

12. PW3  Sri  Moni  Kanta  Gogoi  stated  in  his  examination  that  the

informant  is  his  in-charge  and  he  does  not  know  the  accused

persons.  He stated that the incident took place on 09.04.2011 at

about 8.30 PM at Tamulikhat when he on patrolling duty with the

informant and other guards,  they noticed a Sumo vehicle and on

checking they found 36 pieces of iron pipe used in OIL. He stated

that there were three persons in the vehicle.  He also stated that

those persons along with the vehicle and the recovered iron pipe

were handed over to the police at Langkashi Out Post and their In-

charge Tonkeswar Konwar filed and ejahar.  He further  stated that

police took his signature on seizure list  (Ext.2) and also recorded his

statement.  He identified his signature as Ext.2(2).

13. In  his  cross  examination  PW3  stated  that  he  cannot  say  with

certainty that the recovered articles belong to OIL. He stated that

there  was  no  mark  showing  that  the  articles  are  of  OIL  and  he

cannot  not say whether  such pipes found in the market also.  He

further stated that OIL sells such pipe as scrap and those pipes are

also used in general houses.

14. PW4 Sri Hiteswar Gogoi stated in examination in chief that he knows

the informant but he does not know the accused person. He stated

that one day in the year 2011 at about 8 PM he and Dipak Hazarika
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went  to  Tamuli  Khat  and  saw  one  Tata  Sumo  standing  near  the

“Zirani  Chara” and near  that  car  they saw OIL Security  Vigilance

party. From the Oil Security Officials they came to know that from

the said Tata Sumo some iron rods were recovered. Later, according

to police he went to Police Station and in his presence the said Tata

Sumo was seized. Ext.2 is the said seizure list and Ext. 2(2) is his

signature.

15. PW4 stated in his cross examination that he does not know anything

about the incident. He also stated that he does not know what was

inside the said Tata Sumo which was seized by police and has put his

signature on the seizure list according to the instruction of police. 

16. PW5, Sri Dipak Hazarika in his examination in chief, stated that he

knows the informant but he does not know the accused.  He stated

that the incident took place in the year 2011 but he do not know the

date of the incident. He further stated that on day in the year 2011

the police seized one Tatasumo vehicle in his presence at Langkasi

PS.  He stated that as told by the police he signed a paper as witness

and  he  identified  the  said  paper  as  Ext.2  and  his  signature  as

Ext.2(4) his signature.

17. In his cross examination PW5 stated that he was not present at the

place  of  occurrence  and  he  does  not  know  anything  about  the

incident and he also does not know what is written in Ext.2.

18. PW6 Sri  Binod  Konwar stated in his  examination in  chief  that  he

knows the informant but he does not know the accused person.  He

stated that the incident took place in the year 2011 but he does not

know the date of the incident. He stated that at the time of incident

he  along  with  the  informant  and  three-four  other  persons  was

performing patrolling duty in Langkasi area at night and at that time

the informant apprehended one ambulance wherein three persons

were traveling and in the said ambulance some pipes belonging to

OIL were also found. He stated that thereafter, three persons were
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found  in  the  ambulance  were  forwarded  to  the  Lnagkasi  police

outpost along with the pipes. 

19. In  his  cross  examination  PW6  stated  that  he  has  no  personal

knowledge about the incident. 

20. PW7 Sri Bipul Konwar stated that on 09.04.2011, he was employed

as Security Guard at Nagajan under Duliajan PS and at around 7 PM,

he, Tankeswar Konwar along with others came out for patrolling duty

and when they reached Tamulighat Tiniali, they saw one Tata Sumo

Vehicle approaching towards them. The said vehicle was stopped by

Sri  Tankeswar  Konwar.   He  stated  that  when  they  searched  the

vehicle  they  saw  some  pipes  belonging  to  OIL  kept  in  the  said

vehicle  and  they  also  noticed  that  besides  two  front  seat  of  the

vehicle the other seats were removed.  He also stated that they then

apprehended the driver and three to four other persons found inside

the vehicle and handed them over to the Langkasi Police Outpost

along with the vehicle and pipes.  He further stated that he cannot

identify the driver and other persons found in the said vehicle even if

he  seen  them  as  on  account  of  passage  of  time  his  memory

regarding the accident has been efected. 

21. PW7 stated in his cross examination that he knows Sri Biren Gohain,

Sri Monikanta Gogoi, Sri Dipok Hazarika and Sri Vinod Konwar and

they all were present at the place of occurrence. He stated that he is

not sure whether the pipes recovered from the said vehicle belong to

OIL or not. He stated the he cannot say how many pipes were kept in

the vehicle and he also cannot say the specification of the pipes

found in the said vehicle. He further stated that he cannot properly

remember about the incident due to lapse of time and he stated that

he refreshed his memory after going through the case record. 
 

Judicial Determination

22. I have considered the evidence on record of both sides in its entirety

and I have also considered the rival pleas of both sides.
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23. After considering the evidence on record and hearing both sides, let

me appreciate the evidence of all prosecution witness one by one.

During cross examination PW1 he stated that he cannot say with

certainty that the stolen pipes which were recovered belong to OIL

Company and also cannot say whether the pipe recovered can be

purchased from the market. It is pertained to mentioned here that

the  main  witness  of  this  case,  i.e.  the  informant  (PW  1)  in  his

evidence had not stated that the accused had stolen the OIL pipes

and also stated during his cross that on the day of incident there

was no report as to theft of pipe from OIL authority and apprehended

the accused person only on suspicion. Hence, from the evidence of

PW 1 it cannot be proved the accused person had stolen the pipes

belonging to OIL and the informant recovered the same from him.

Now, let me appreciate the evidence other PWs. PW 2 stated that he

had  heard  about  the  incident  and  during  cross  examination  he

stated that he has no personal knowledge about the incident and he

was  not  present  at  the  time  of  incident.  PW 3,  during  his  cross

examination stated that  he also cannot say with certainty that the

recovered articles belongs to OIL and he also stated that OIL sells

such pipe as scrap and those are used in general houses. Hence, it is

evident from the evidence of PW 1 and PW 3 that the accused was

apprehended on mere suspicion and both stated that they cannot

say  that  the pipes belonging to  OIL  were stolen by the accused.

Moreover,  PW 4  in  his  cross  examination  stated  that  he  has  no

personal knowledge regarding the incident and also that he does not

know  what  was  inside  the  said  TATA  SUMO  seized  by  police.

Evidence on record reveals that PW 4, PW 5 and PW 6 are seizer

witness and all of them state that they have no personal knowledge

about the incident. PW 7 stated that he cannot identify the driver

(accused) and other persons who were present in the TATA SUMO,

even if  he see them. Moreover, the evidence of PW 7 is doubtful

because in his cross examination the stated that Sri Biren Gohain,

who is PW 2 was present at the time of incident, but PW 2 in his

evidence has stated that he was not present at the time of incident
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and has only  heard about  it.  This  is  a  sharp contradiction in the

evidence of PW 2 and PW 7.        The prosecution has failed to bring

out the ingredients of section 379/411 of IPC.

24. In the light of the above discussion & reasons, I am of the opinion

that  the  prosecution  has  failed  to  prove  the  case  against  the

accused  person  beyond  reasonable  doubt.  Hence,  the  accused

person deserves to be acquitted of the charge leveled against him.

25. Hence Points  No.  (I)  and (ii)  are decided in negative and goes in

favour of the accused person.

Order

The standard of proof in criminal law is to prove guilt beyond

all  reasonable  doubt.  From  the  above  discussions  I  come  to  the

conclusion that the prosecution has failed to establish the allegations

against  the  accused  person.  Hence  the  accused  person  Sri  Bibeka

Phukan is  acquitted of  the charges under section 379/411 of  Indian

Penal Code on benefit of doubt and the accused person be set in liberty

forthwith.   

The bail bond of the accused person be remain in force for 

another six months from today.

This judgment is given under my hand and the seal of this

Court on this 05th day of March, 2018.

The case is disposed of.

(ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS 

 TINSUKIA
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A P P E N D I X

List of Prosecution Witnesses 

P.W. 1: Sri Tonkeswar Konwar

P.W. 2: Sri Biren Gohain

P.W. 3: Sri Moni Kanta Gogoi

P.W. 4: Sri Hiteswar Gogoi

P.W. 5: Sri Dipak Hazarika

P.W. 6: Sri Binod Kownar

P.W. 7: Sri Bipul Konwar

List of Prosecution Exhibits/Documents:

Ext.1 : Ejahar

Ext.2 : Seizure List.

List of Defence Witnesses

DW: None

List of Defence Exhibits/Documents:

Nil

(ZAFREENA BEGUM)

JUDICIAL MAGISTRATE FIRST CLASS

TINSUKIA
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